




































































































Contents		 	 	 	 	 	 	 	 	 Page		
Volume	One:	Thesis			
Introduction	 	 	 	 	 	 	 	 	 7	
1.1	My	Story	 	 	 	 	 	 	 	 	 7	
1.2	List	of	My	Submissions	 	 	 	 	 	 	 17	
1.3	Setting	the	Scene			 	 	 	 	 	 	 23	
1.4	Key	Themes		 	 	 	 	 	 	 	 28	
1.5	Key	Theme	1:	The	Purpose	and	Impact	of	the	Witness	Intermediary		 29	
1.6	Key	Theme	2:	Witness	Evidence	and	Advocates’	Questioning		
Techniques		 	 	 	 	 	 	 	 	 38	
1.7	Discussion	and	Research	Gaps		 	 	 	 	 	 45	
1.8	Conclusion		 	 	 	 	 	 	 	 49	
1.9	Dissemination		 	 	 	 	 	 	 	 51	




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































[To	a	witness	describing	an	argument	 No	 No	 Yes		
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between	two	neighbours]	“What	was	it	that	
passed	between	them?”	[The	witness	replied,	
“A	fence.”]	
	
Adult	witnesses	deemed	in	need	of	no	special	measures	can	find	cross-examination	
difficult	to	understand	on	account	of	the	formal	legal	language	(Hunter,	Jacobson,	&	
Kirby,	2013).	My	research	identified	a	weddedness	to	cross-examination	rooted	in	
practices	originating	in	the	1700s	(Cooper	&	Wurtzel,	2014).	One	study,	which	analysed	
court	transcripts	in	New	Zealand	from	rape	cases,	found	little	had	changed	in	cross-
examination	compared	to	fifty	years	ago	(Zydervelt,	Zajac,	Kaladelfos,	&	Westera,	2016).	
The	tools	of	cross-examination	that	are	used	and	relied	on	as	a	means	of	identifying	
accurate	and	inaccurate	witness	evidence	are	essentially	no	different	to	those	described	
in	The	Art	of	Cross-examination	(Wellman,	1905)	over	a	hundred	years	ago.		
My	research	noted	advocates	must	be	communicatively	competent	when	questioning	any	
witness	(Cooper,	2017b).	In	Farooqi	[2013],	Lord	Judge,	then	the	Lord	Chief	Justice,	
criticised	the	modern	habit	of	advocates	asserting	comments	when	cross-examining:	
“This	is	unfair	to	the	witness	and	blurs	the	line	from	a	jury's	perspective	between	
evidence	from	the	witness	and	inadmissible	comment	from	the	advocate”	(para.	113).	
Unfortunately,	modern	advocacy	training	encourages	leading,	propositional	questions	
which	in	turn	probably	encourages	advocates	to	assert	comments	when	cross-examining.		
It	is	not	only	questioning	at	court	which	is	a	cause	for	concern.	Witness	statements	that	
are	created	as	a	result	of	this	lawyer-witness	interview	process,	have	been	filtered	
through,	and	often	drafted	by,	the	lawyers.	Mr.	Justice	Leggatt	has	acknowledged	the	risk	
of	contamination	of	the	evidence	during	the	statement-taking	process:	“[S]ubtle	
influences	include	allegiances	created	by	the	process	of	preparing	a	witness	statement	
and	of	coming	to	court	to	give	evidence	for	one	side	in	the	dispute”	(Gestmin	[2013],	
para.	19).	
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The	risk	of	‘subtle	influence’	may	be	even	greater	with	vulnerable	witnesses.	My	research	
shows	there	is	no	equivalent	of	‘ABE’	or	a	training	programme	for	those	who	interview	
venerable	witnesses	in	the	family	courts	and	since	their	interviews	are	not	video-recorded	
there	is	no	means	of	independent	scrutiny	(Cooper,	2014b).	I	have	argued	that	in	the	
family	court	“it	is	vital	that	the	adult	carefully	asks	the	right	questions,	properly	
understands	what	the	child	has	said	and	passes	it	on	accurately	without	anything	crucial	
being	lost	in	editing.”	(Cooper,	2014b,	p.	139).	Well-developed	vulnerable	witness	
interview	training	exists	for	police	officers	(Stewart,	Katz	&	La	Rooy,	2011;	Davies,	Bull,	&	
Milne,	2016;	Milne	et	al,	2007;	Milne,	Griffiths,	Clarke,	&	Dando,	(in	prep.)).	That	said,	I	
recognise	that	training	alone	is	not	a	panacea;	a	recent	report	into	the	use	of	ABE	in	child	
sexual	abuse	cases	found	that	it	is	not	achieving	what	it	set	out	to	do	due	mainly	to	poor	
compliance	and	record	keeping	(HMCPSI/HMIC,	2014).		
Judicial	control	of	advocates’	questioning		
My	research	explored	in	detail	the	application	of	ground	rules	hearings,	a	case	
management	procedure	during	which	the	judge	makes	directions	for	the	fair	treatment	of	
a	vulnerable	people	(Cooper	et	al.,	2015;	Cooper	&	Allely,	2016,	2017;	Cooper	&	Farrugia,	
2017).	My	research	noted	that	judges	should	explicitly	control	cross-examination	as	
opposed	to	relying	on	advocates’	assurances	as	occurred	in	R	v	Jonas	[2015]	(Cooper,	
2015b).	It	has	been	argued	that	judges	need	stronger	guidance	and	training	so	that	they	
allow	witnesses	“greater	freedom	to	answer	questions	in	a	full	and	comprehensive	
manner”	(Doak,	2015,	p.	146).	The	advent	of	ground	rules	hearings	has	enabled	me	to	
deliver	stronger	guidance	and	training	to	judges	via	Judicial	College	courses.		
It	is	not	practical	in	an	adversarial	system	where	the	judge	must	be	and	be	seen	to	be	
independent,	for	the	judge	to	take	over	the	questioning	and	become	‘bowler	as	well	as	
umpire’	(Cooper,	2014c).	However,	my	research	shows	that	when	young	children	are	
witnesses,	judges	have	prohibited	the	cross-examiner	from	cross-examining	in	the	
traditional	way	(Cooper	et	al.,	2015).		
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The	ground	rules	approach	has	been	endorsed	in	the	Court	of	Appeal.	The	Vice-President	
of	the	Court	of	Appeal	said	the	following	on	the	issue:		
We	would	expect	a	ground	rules	hearing	in	every	case	involving	a	vulnerable	witness,	save	
in	very	exceptional	circumstances…The	trial	judge	is	responsible	for	controlling	
questioning	and	ensuring	that	vulnerable	witnesses	and	defendants	are	enabled	to	give	
the	best	evidence	they	can.	The	judge	has	a	duty	to	intervene,	therefore,	if	an	advocate's	
questioning	is	confusing	or	inappropriate.	(R	v	Lubemba;	R	v	JP	[2014],	para.	42).		
I	have	noted	that	ground	rules	hearings	are	not	solely	for	cases	where	people	are	
vulnerable	(Cooper,	2017e).	In	a	major	review	of	the	criminal	justice	system,	where	it	was	
noted	that	ground	rules	hearings	have	contributed	to	the	success	of	pilot	schemes	for	the	
use	of	pre-recorded	cross-examination,	it	was	also	said	that	“consideration	should	be	
given	to	whether	or	not	this	approach	may	sensibly	be	extended	to	other	areas	of	cross-
examination”	(Leveson,	2015,	p.	71).	
I	have	considered	recent	case	law	and	identified	the	makings	of	‘universal	ground	rules’	
for	advocates	(Cooper,	2017a,	Cooper	&	Farrugia,	2017).	Cross-examination	should:	
• Be	short	and	focus	on	one	point.	
• Use	simple	vocabulary.		
• Use	simple	sentences	(not	‘tag’	questions;	that	is,	statements	with	a	generic	
question	tacked	onto	the	end.	Avoid,	for	example:	“You	would	agree	wouldn’t	
you,	[statement]?”	or	“[Statement],	that’s	right	isn’t	it?”)	
• Properly	direct	the	witness	to	the	matter	which	requires	their	answer;	a	question	
should	not	invite	the	witness	to	speculate	or	debate.	
• Not	contain	preamble	(for	example,	a	preamble	such	as	“In	light	of	your	previous	
answers,	let	me	ask	you	about	this,	if	I	may…”	should	be	dispensed	with	
altogether.)	
• Not	contain	comment	on	the	evidence	(if	it	is	a	good	comment,	save	it	for	the	
speech.)		
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• Not	use	intonation	to	imply	a	question	(for	example,	do	not	say,	“You	were	
unhappy	about	that?”,	instead	ask,	“Did	that	make	you	unhappy?”	or	“Were	you	
unhappy?”)		
I	contend	that	if	universal	ground	rules	were	applied	by	judges,	this	would	increase	the	
general	standard	of	advocates’	witness	questioning.		
Witness	preparation		
In	my	research,	I	have	consistently	been	a	proponent	of	witness	familiarisation	as	a	
means	of	supporting	witnesses	to	give	their	best	evidence	(Cooper,	2004a,	2006,	2012b,	
2017a).	Done	properly,	it	is	lawful	whereas	coaching	or	dress-rehearsing	witnesses	is	not	
(Cooper,	2004a,	2004b,	2005).	Good	preparation	is	important	not	least	because,	as	noted	
by	the	President	of	the	UK	Supreme	Court,	“[h]onest	people,	especially	in	the	unfamiliar	
and	artificial	setting	of	a	trial,	will	often	be	uncomfortable,	evasive,	inaccurate,	
combative,	or,	maybe	even	worse,	compliant.”	(Neuberger,	2017,	para.	10).	How	a	
witness	presents	can	affect	the	weight	that	fact	finders	attach	to	their	evidence.		
Empirical	research	in	mock	trials	with	adult	witnesses	has	now	shown	that	familiarisation	
can	help	witnesses	give	more	accurate	evidence	(Ellison	&	Wheatcroft,	2010).	Henderson	
and	Seymour	(2013)	found	that	expert	witnesses	in	the	criminal	and	family	courts	in	New	
Zealand	found	the	court	environment	stressful	but	training	helped	them	to	participate.	
Registered	Intermediaries	are	taught	that	their	role	includes	accompanying	the	witness	
on	their	court	familiarisation	visits	in	accordance	with	the	guidance	I	wrote	(Ministry	of	
Justice	et	al.,	2015,	Cooper,	2016f,	Cooper,	Wurtzel,	&	Department	of	Justice,	2016).	
Intermediaries	may	help	the	witness	to	practise	being	asked	questions	and	give	replies	
(Ministry	of	Justice	et	al.,	2015).	Wheatcroft	(2017)	has	argued	that	best	practices	for	the	
elicitation	of	accurate	evidence	should	be	developed	rather	than	leaving	it	for	witnesses	
to	“combat	the	system's	shortcomings”	(p.	158).	It	is	an	argument	with	which	I	agree	and	
thus	my	research	has	focussed	on	improving	practices	which	elicit	witness	evidence.		
An	expert	witness’s	right	to	give	opinion	evidence,	comes	with	the	special	duty	to	give	
independent	evidence	uninfluenced	by	the	pressure	of	litigation	(‘The	Ikarian	Reefer’,	
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1993).	I	conducted	a	detailed	case	analysis	of	the	2011	UK	Supreme	Court	decision	in	
Jones	v	Kaney.	The	judgment	removed	expert	witness	immunity	from	being	sued	for	
negligence	by	their	clients.	My	research	has	shown	that	quite	apart	from	the	risk	of	being	
sued	for	negligent	evidence	(including	what	they	say	or	do	not	say	under	cross-
examination),	an	expert	witness	might	be	reported	to	their	professional	body,	be	ordered	
to	pay	a	costs	order	or	admonished	by	the	judge	in	public	if	they	do	not	meet	the	high	
standards	required	of	the	role	(Cooper,	2012d).	This	gives	added	emphasis	to	the	
importance	of	proper	training	and	preparation	for	expert	witnesses.	My	research	
identified	a	need	for	better	training	and	accreditation	for	expert	witnesses	(Cooper,	2006,	
2007,	2012d).		
1.7	Discussion	and	Research	Gaps		
Intermediaries	advise	and	facilitate	questioning	of	vulnerable	witnesses	and,	case	by	case,	
have	an	educative	role	as	regards	the	questioning	of	vulnerable	witnesses.	Where	an	
intermediary	is	engaged,	the	rules	require	that	they	are	part	of	the	ground	rules	
discussion,	a	procedure	introduced	by	my	intermediary	training	and	developed	through	
my	research.	Whether	the	use	of	intermediaries	has	brought	better	quality	evidence	or	a	
general	improvement	in	advocates’	witness	questioning	techniques	is	as	yet	unknown.	
The	introduction	of	intermediaries	and	resultant	research	by	me	and	others	has	
highlighted	the	disparity	between	what	is	available	for	vulnerable	witnesses	and	
defendants.	It	is	an	ongoing	concern.	What	is	available	for	vulnerable	defendants	is	less	
generous	and	very	different	(Hoyano,	2010;	McEwan,	2013;	Cooper	&	Wurtzel,	2013,	
Fairclough,	2016;	Cooper,	2017b,	Hoyano	&	Rafferty,	2017).		
	
As	my	research	has	shown,	in	other	parts	of	the	legal	system,	less	clear,	less	generous	
arrangements	exist	for	vulnerable	witnesses	and	parties.	In	fact,	the	term	‘vulnerable	
witness’	has	no	definition	in	law	outside	the	criminal	justice	system.	I	have	sought	to	raise	
awareness	of	disparities	as	well	as	the	general	applicability	of	the	ground	rules	approach	
as	a	means	of	exerting	greater	judicial	control	of	questioning	in	any	court	or	tribunal.	My	
research	identified	that	the	family	courts	lag	far	behind	the	criminal	justice	system	
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(Brammer	&	Cooper,	2011;	Cooper,	2014b;	Vulnerable	Witnesses	&	Children	Working	
Group,	2015;	Cooper,	2017c)	as	do	other	courts	and	tribunals	(Ruck	Keene	et	al.,	2016,	
Cooper	&	Arnold,	2017).	There	have	been	some	moves	towards	reform	in	the	family	
justice	system.		
	
Specialist	training	for	those	questioning	vulnerable	witnesses	is	necessary	(ATC,	2011;	
Cooper	&	Wurtzel,	2014).	The	Advocate’s	Gateway	toolkits	reflect	the	professional	
standard	to	which	advocates	should	adhere	when	questioning	vulnerable	people	(Green,	
2014)	yet	the	efficacy	of	these	toolkits	have	yet	to	be	researched.	The	Inns	of	Court	
College	of	Advocacy	(which	also	supports	The	Advocate’s	Gateway)	is	in	the	early	stages	
of	rolling	out	a	twelve-hour	training	programme	for	criminal	advocates	called	‘Advocacy	
and	the	Vulnerable’	(Inns	of	Court	College	of	Advocacy,	2017).	The	training	remains	
voluntary	-	the	regulatory	authorities	for	lawyers	in	England	and	Wales	do	not	appear	to	
grasp	the	nature	of	problem	(Keane,	2012a).	It	is	not	a	training	course	which,	for	instance,	
covers	the	sort	of	in-depth	understanding	of	autism	(including	Asperger’s	Syndrome)	
which	my	research	shows	legal	practitioners	need	(Cooper,	2013;	Maras,	et	al,	2017;	
Cooper	&	Allely,	2016,	2017,	Allely	&	Cooper,	2017).		
	
There	is	no	system	of	quality	assuring	advocates’	witness	questioning	techniques.	I	have	
argued	that	imposing	‘universal	ground	rules’	on	advocates’	cross-examination	would	be	
a	step	in	the	right	direction	(Cooper,	2017a).	I	have	expressed	the	hope	that	there	will	be	
a	review	of	basic	advocacy	training	in	order	to	bring	advocacy	“in	line	with	research-
informed	practice	for	eliciting	the	best	quality	evidence	from	witnesses”	(Cooper,	2017b,	
p.	422).	I	am	not	optimistic	that	this	will	happen	because	concerns	about	how	advocates	
question	witnesses	are	not	new	and	resources	seem	scarcer	than	ever.		
I	believe	that	when	witness	evidence	is	being	adduced,	one	of	the	most	significant	
shortcomings	in	the	legal	system	is	its	failure	to	learn	lessons	from	the	relevant	
psychological	research.	It	could	be	argued	that	there	is	in	fact	a	wilful	blindness	when	it	
comes	to	seeing	the	significance	of	psychological	research	to	advocates’	questions.	
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Research	on	the	psychology	of	memory	and	investigative	interviewing	(including	
detecting	lies)	is	also	relevant	to	achieving	the	best	witness	evidence	when	advocates	
question	witnesses.	
Lessons	from	psychological	research	on	memory,	investigative	interviewing	and	detecting	
lies		
A	2008	report	from	the	Research	Board	of	the	British	Psychological	Society	set	out	
findings	based	on	a	review	of	the	scientific	studies	and	findings	relating	to	human	
memory.	Keane	found	it	“remarkable	that	so	little	attention	has	been	paid	to	the	report	
in	the	legal	community”	(2010,	p.	20)	and	called	for	“detailed	analysis	and	refinement”	of	
the	findings	if	they	are	to	be	used	in	the	legal	context	(2010,	p.	29).	There	are	signs	that	
the	legal	community	is	beginning	to	pay	attention.	In	Gestmin	SGPS	SA	v	Credit	Suisse	(UK)	
Ltd	&	Anor	[2013],	Mr	Justice	Leggatt	said	that	“[w]hile	everyone	knows	that	memory	is	
fallible,	I	do	not	believe	that	the	legal	system	has	sufficiently	absorbed	the	lessons	of	a	
century	of	psychological	research	into	the	nature	of	memory	and	the	unreliability	of	
eyewitness	testimony”	(para.	16).	
In	Cusack	v	Holdsworth	&	Anor	[2016]	the	judge	noted	that	research	by	Elizabeth	Loftus	
“reveals	the	malleability	of	memory	by	showing	that	witness	testimony	can,	after	the	fact,	
be	shaped	and	altered”	(para.	25).	Howe	and	Knott	(2015)	considered	that	the	research	
on	memory	has	been	successfully	integrated	into	some	courtroom	procedures	relating	to	
child	witness	interviewing,	historic	sex	abuse	cases	and	eye	witness	testimony,	but	
recognised	the	need	for	further	changes	in	policy	and	forensic	practice.		
The	challenges	of	introducing	lessons	from	psychological	research	on	witness	memory	
into	the	advocate’s	classroom	and	into	the	courtroom	should	not	be	underestimated.	The	
culture	of	traditional	cross-examination	is	deeply	embedded.	Psychology	is	not	a	standard	
part	of	the	syllabus	for	those	studying	to	be	advocates	in	England	and	Wales.	Although	
some	English	Judges	appear	to	open	the	door	to	the	use	of	such	psychological	research	in	
the	courtroom,	there	are	others	who	appear	to	close	the	door.	For	example	in	2012	in	R	v	
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Anderson,	the	Court	of	Appeal	declined	(and	not	for	the	first	time)	to	receive	the	
evidence	of	a	professor	on	children’s	memory.		
I	believe	that	advocates	who	question	witnesses	need	more	than	an	appreciation	of	the	
psychology	of	memory.	Cross-examination,	if	conducted	as	interrogation	of	the	witness	
rather	than	investigation	of	the	truth,	appears	increasingly	‘out	of	step’	with	the	relevant	
psychological	research	on	investigative	interviewing.	The	cognitive	interview	has	been	
widely	researched	(Geiselman	&	Fisher,	2014)	and	has	fundamentally	shaped	the	
prevailing	approach	to	investigative	interviewing	in	the	UK	and	many	other	countries	
(Milne,	Griffiths,	Clarke,	and	Dando,	in	prep).		
The	aim	of	investigative	interviewing	is	to	obtain	the	best	quality	information	(Milne	&	
Powell,	2010).	In	my	opinion	that	is	also	the	proper	aim	of	cross-examination.	Cross-
examiners	should	use	techniques	that	are	known	to	help	reveal	rather	than	obscure	the	
truth.	Current	teaching	practices	appear	to	regard	cross-examination	as	an	exercise	in	
trying	to	persuade	the	fact-finder	that	the	witness	is	unreliable.	I	have	contended	
(Cooper,	2011	b)	that	lawyers	should	question	whether	cross-examination	is	“a	most	
valuable	instrument	in	ascertaining	the	truth”	(Denning,	1949)	or	is	as	suggested	by	
Loftus,	an	“impoverished”	tool	(Loftus,	Wolchover	&	Page,	2006).	It	is	perhaps	no	wonder	
that	the	President	of	the	Supreme	Court	has,	extra-judicially,	indicated	general	scepticism	
about	the	value	of	oral	testimony	(Neuberger,	2017).		
If	cross-examination	is	to	be	a	tool	to	ascertain	the	truth,	it	must	also	take	into	account	
that	some	witnesses	lie	and	obscure	the	truth	(Judge,	2013).	Cross-examination	training	
has	yet	to	embrace	the	latest	knowledge	on	detecting	lies	(for	example,	Vrij,	2010;	Vrij	&	
Nahari,	2017)	or	on	suspect	questioning	(for	example,	Leahy-Harland	&	Bull,	2016).	
Psychological	research	suggests	techniques	which	may	help	to	distinguish	truth	tellers	
from	liars	(Deeb,	Vrij,	Hope,	Mann,	Granhag	&	Lancaster,	2016;	Vrij,	2010;	Vrij	&	Nahari,	
2017).		
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Research	has	yet	to	provide	answers	to	important	questions	regarding	advocates’	
questioning	and	witness	testimony	including:	
• Which	witnesses	and	parties	are	‘vulnerable’	and	thus	eligible	for	special	
measures?		
• Do	special	measures	improve	the	completeness,	coherence	and	accuracy	
of	witness	testimony?		
• Do	toolkits	improve	the	quality	of	advocates’	questioning?		
• Will	psychological	research	be	allowed	to	inform	a	new	approach	to	
advocates’	training	on	questioning	techniques?		
I	believe	research	in	these	areas	should	be	planned	with	a	view	to	its	application	in	the	
courtroom	and	the	advocate’s	classroom.	It	should	be	conducted	by	academics	from	both	
psychology	and	law	together	with	other	disciplines	where	relevant	(for	example	
criminology,	linguistics,	and	sociology).		
1.8	Conclusion		
In	this	thesis,	I	have	evaluated	my	past	research	contribution.	I	have	paid	considerable	
attention	to	the	paradigm	shift	over	the	last	fifteen	years	regarding	the	questioning	of	
vulnerable	people	in	court.	My	publications	indicate	that	intermediaries	have	had	a	clear	
and	significant	impact	on	the	questioning	of	vulnerable	witnesses	in	England	and	Wales,	
Northern	Ireland	and	New	South	Wales,	Australia.	My	research	has	led	to	the	
introduction	and	use	of	the	ground	rules	approach	to	manage	the	questioning	of	
witnesses.		
Intermediaries	have	an	educative	effect	on	advocates	on	a	case-by-case	basis	and	many	
intermediaries	have	helped	with	the	development	and	writing	of	‘toolkits’	on	The	
Advocate’s	Gateway.	My	research	has	also	highlighted	how	the	rest	of	the	legal	system	is	
lagging	behind	the	criminal	justice	system	as	regards	provision	for	vulnerable	witnesses.	
Whatever	their	impact	on	the	outcome	of	cases,	intermediaries	and	research	associated	
with	the	role,	has	firmly	placed	a	spotlight	on	witness	questioning	in	the	courtroom.		
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The	golden	thread	running	through	all	my	publications	is	a	desire	to	ensure	better	quality	
witness	evidence.	My	research	has	argued	that	even	when	witnesses	are	not	‘vulnerable’	
they	should	also	have	proper	preparation	for	court;	ground	rules	for	questioning	should	
be	set	and	enforced	by	judges	and	traditional	advocacy	training	requires	reform.	
The	title	of	this	thesis	asks:	Are	advocates’	questioning	techniques	in	need	of	further	
reform?		I	have	concluded	that	they	are.	The	‘research	gaps’	identified	above	are	likely	to	
shape	my	plans	for	future	research.	Future	reform	of	advocates’	questioning	techniques	
requires	an	evidence	base.	Where	relevant	psychological	research	already	exists,	it	should	
be	incorporated	into	advocacy	training.		
I	end	where	I	began.	It	was	recommended	in	the	1980s	that	police	interviewers	should	
have	a	greater	awareness	of	psychology	and	their	training	should	be	improved.	I	believe	
this	applies	equally	to	advocates	(‘trial	lawyers’)	and	the	need	is	pressing.	It	was	said	over	
a	century	ago	by	an	American	lawyer	in	his	book	The	Art	of	Cross-examination:	“We	are	
thus	beginning	to	appreciate	in	this	country	what	English	courts	have	so	long	recognized;	
that	the	only	way	to	ensure	speedy	and	intelligently	conducted	litigation	is	to	inaugurate	
a	custom	of	confining	court	practice	to	a	comparatively	limited	number	of	trained	trial	
lawyers.”	(Wellman,	1905,	pp.	17-18)	
In	my	opinion,	now	is	the	time	to	inaugurate	a	custom	of	advocacy	conducted	by	trained	
trial	lawyers	better	informed	by	psychological	research.		
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1.9	Dissemination		
	
As	well	as	seven	peer-reviewed	journal	articles,	seven	peer-reviewed	case	commentaries	
and	one	case	study	relied	in	support	of	this	submission,	I	have	also	published,	either	
solely	or	jointly,	the	following:			
	
• One	book	on	vulnerable	people	in	the	criminal	justice	system		
• Two	books	for	professional	witnesses	reporting	to	court		
• Seven	chapters	for	practitioners	about	witness	evidence	
• Five	open	access	research	reports	on	witness	evidence/intermediaries	
• More	than	60	practitioner	articles	published	on	witness	evidence	and	related	
topics.	
• Three	toolkits	on	The	Advocate’s	Gateway	and	contributed	to	numerous	others.		
	
Since	my	inaugural	lecture	in	2009	(‘Cross-examination	trick	or	fair	treatment’,	at	City,	
University	of	London,	attended	by	over	300	people	including	the	then	Attorney	General)	I	
have	given	over	50	presentations	and	lectures	to	judges,	lawyers	and	other	professional	
on	the	subject	of	witness	evidence	and	adaptations	for	vulnerable	people.	My	2017	
lectures	and	presentations	include	The	Advocate’s	Gateway	international	conference,	the	
Judicial	College	(three	training	events),	Broadmoor	Hospital	Autism	in	the	Criminal	Justice	
System	conference,	an	International	Criminal	Court	seminar	and	the	Mental	Health	
Lawyer’s	Association	conference.		
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1.10	Impact		
My	research	and	publications	have:		
i. Given	rise	to	the	English	model	for	intermediary	schemes	in	three	jurisdictions;		
ii. Helped	shape	policy	and	case	law	on	intermediaries	for	vulnerable	defendants;		
iii. Advanced	understanding	of	case	management	when	a	party	has	Asperger’s	
Syndrome;		
iv. Led	to	guidance	and	recommendations	for	new	rules	in	the	family	courts	
regarding	vulnerable	witnesses	and	parties;		
v. Given	rise	to	Ground	Rules	Hearings	including	Criminal	Procedure	Rule	3.9(7)	(an	
approach	now	used	internationally);		
vi. Given	rise	to	The	Advocate’s	Gateway	(guidance	used	in	England	and	Wales	and	
internationally).		
(i) The	English	model	for	intermediary	schemes	now	in	three	jurisdictions		
My	research	underpins	intermediary	schemes	in	England	and	Wales,	Northern	Ireland	
and	New	South	Wales,	Australia	and	the	training	in	each	jurisdiction.	They	are	the	first	
schemes	of	their	kind	in	the	world.	My	training,	procedural	guidance	and	research	shapes	
the	way	intermediaries	operate	and	my	research	has	been	cited	in	Re	X	(A	Child)	[2011]	
EWHC	3401	(Fam)	at	[43],	R	v	Christian	[2015]	EWCA	Crim	1582,	at	[34]	and	R	(On	the	
Application	Of	OP)	v	Secretary	of	State	for	Justice	[2014]	EWHC	1944	(Admin),	at	[5].	I	
provided	expert	evidence	to	the	court	in	the	latter	case.	In	March	2016,	I	gave	evidence	
to	the	Royal	Commission	into	Institutional	Responses	to	Child	Sexual	Abuse	in	Sydney	
Australia	on	the	English	intermediary	model	for	vulnerable	witnesses.		
In	England	and	Wales,	by	2016	more	than	15,000	witnesses	had	given	evidence	with	the	
assistance	of	an	intermediary	(Wurtzel	&	Marchant,	2017).	In	total	so	far,	several	hundred	
witnesses	have	been	assisted	by	intermediaries	in	Northern	Ireland	and	New	South	Wales	
(Cooper	&	Mattison,	2017).		
	
	53	
	Volume	One:	Thesis	
PhD	by	Publication	Submission		
©	Penny	Cooper		
	
	
(ii) Policy	and	case	law	on	intermediaries	for	vulnerable	defendants	
My	publication	calling	for	change	to	the	unregulated,	ad	hoc	and	unsatisfactory	system	
for	defendant	intermediaries	(Cooper	&	Wurtzel,	2013)	has	been	cited	with	approval	and	
relied	on	in	the	Independent	Parliamentarians’	Inquiry	into	the	Operation	and	
Effectiveness	of	the	Youth	Court	(Carlile,	2014)	and	by	the	Law	Commission	in	its	
Unfitness	to	Plead	report	(Law	Commission,	2016).	A	leading	case	is	OP	and	my	
intermediary	research	was	cited	in	the	judgment	(R	(On	the	Application	Of	OP)	v	Secretary	
of	State	for	Justice	[2014]	EWHC	1944	(Admin),	at	[5]).		
(iii) Case	management	when	a	party	has	Asperger’s	Syndrome		
My	articles	on	Asperger’s	Syndrome	have	been	submitted	to	the	Criminal	Cases	Review	
Commission	on	behalf	of	Tom	Hayes.	I	gave	an	invited	lecture	in	November	2016	to	the	
Judicial	Studies	Board,	Northern	Ireland	(attended	by	the	Lord	Chief	Justice	and	other	
senior	judges)	about	Asperger’s	Syndrome	and	case	management.	I	have	provided	expert,	
academic	advice	in	numerous	cases	when	a	defendant	has	Asperger’s	Syndrome.		
(iv) Guidance	and	recommendations	for	new	rules	in	the	family	courts	regarding	
vulnerable	witnesses	and	parties	
At	the	invitation	of	the	President	of	the	Family	Division,	Sir	James	Munby,	I	was	a	member	
of	the	Vulnerable	Witnesses	&	Children	Working	Group	(2015).	My	article	(Cooper,	
2014b)	was	cited	in	the	report	and	I,	along	with	others,	was	specially	acknowledged	for	
assistance	to	the	group.	Following	on	from	this	report,	draft	rules	and	a	practice	direction	
for	vulnerable	witnesses	and	parties	(Munby,	2017),	including	provision	for	ground	rules	
hearings,	are	under	consideration.		
I	also	instigated	and	participated	in	the	drafting	of	the	only	vulnerable	witness	and	party	
guidance	currently	available	for	family	court	practitioners:	Toolkit	13:	Vulnerable	
Witnesses	and	Parties	in	the	Family	Court	-	Available	at	
https://www.theadvocatesgateway.org/images/toolkits/13-vulnerable-witnesses-and-
parties-in-the-family-courts-2014.pdf,	accessed	8	June	2017	
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(v) Ground	Rules	Hearings		
I	devised	the	ground	rules	approach	in	the	intermediary	classroom	(Cooper	et	al.,	2015).	
Building	on	my	earlier	research	(Cooper,	2009,	2011a,	2012a),	my	research	findings	and	
recommendations	(Cooper,	2014a)	directly	led	to	the	introduction	of	rules	on	ground	
rules	discussions	or	hearings.	Criminal	Procedure	Rule	3.9	(7)	on	ground	rules	hearings	
was	induced	(Cooper	et	al.,	2015).	I	help	draft	this	rule.	Ground	rules	hearings	have	been	
referred	to	positively	in	numerous	cases	in	criminal	and	family	court	judgments	(for	
example	Re	X	(A	Child)	[2011]	EWHC	3401	(Fam),	at	[13]	and	R	v	RL	[2015]	EWCA	Crim	
1215,	at	[7	&	10]).	The	ground	rules	approach	has	now	also	been	endorsed	in	Northern	
Ireland	(Cooper	&	Allely,	2017)	by	the	Court	of	Appeal	in	Galo	v	Bombardier	Aerospace	UK	
[2016]	NICA	25,	at	[53].	Ground	rules	hearings	are	included	in	the	Criminal	Practice	
Directions	2015	and	the	Equal	Treatment	Bench	Book	(Judicial	College,	2013).		
I	author	the	Ground	Rules	Hearings	toolkit	and	checklist	on	The	Advocate’s	Gateway	(see	
below).		
(vi) The	Advocate’s	Gateway	(‘TAG’)	
In	2012,	I	co-founded	The	Advocate’s	Gateway,	a	free	public	resource	to	assist	in	the	fair	
handling	of	cases	involving	vulnerable	witnesses.	The	work	is	supported	by	the	Council	of	
the	Inns	of	Court.	My	contribution	is	and	always	has	been	‘pro	bono’.	I	have	led	the	
project	and	its	supporting	team	of	collaborators	since	its	inception	and	I	write/oversee	
the	writing	of	research-based	guidance	known	on	the	site	as	‘toolkits’.		
The	Advocate’s	Gateway	has	been	endorsed	by	major	organisations	and	senior	judges	in	
England	and	Wales	and	in	other	jurisdictions.	For	instance,	the	Vice-President	of	the	
Court	of	Appeal	in	R	v	Lubemba;	R	v	JP	[2014]	EWCA	Crim	2064,	at	[40],	said	that	toolkits	
“provide	excellent	practical	guides	and	are	to	be	commended.	They	have	been	endorsed	
by	the	Lord	Chief	Justice	in	the	Criminal	Practice	Directions…The	aim	of	the	training,	
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which	all	judges	who	try	cases	involving	vulnerable	witness	are	expected	to	undergo,	
echoes	the	aim	of	the	Toolkits.”		
The	Criminal	Practice	Directions	[2015]	recommends	the	use	of	the	toolkits	as	does	the	
Crown	Prosecution	website	guidance	on	‘Special	Measures’	-	Available	at	
http://www.cps.gov.uk/legal/s_to_u/special_measures/,	accessed	27	April	2017.	
Mr.	Justice	Charles	also	recommended	use	of	The	Advocate’s	Gateway	in	the	2017	
guidance	on	the	participation	of	vulnerable	people	on	the	Court	of	Protection	-	Available	
at	
http://www.familylaw.co.uk/system/froala_assets/documents/1245/Practice_Guidance_
Vulnerable_Persons.pdf	Accessed	27	April	2017.	I	helped	draft	this	guide.		
TAG	toolkits	are	recommended	in	the	Equal	Treatment	Bench	Book	(Judicial	College,	
2013)	-	Available	at	https://www.judiciary.gov.uk/publications/equal-treatment-bench-
book/,	accessed	8	June	2017.	
Scotland		
The	High	Court	of	Justiciary	Practice	Note	(No.	1	of	2017)	Taking	of	evidence	of	a	
vulnerable	witness	by	a	Commissioner	issued	in	2017	recommends	The	Advocate's	
Gateway	-	Available	at	http://www.scotcourts.gov.uk/docs/default-source/rules-and-
practice/practice-notes/criminal-courts/criminal-courts---practice-note---number-1-of-
2017.pdf?sfvrsn=4,	accessed	27	April	2017.	
Europe		
Toolkits	were	used	in	2016	at	a	training	event	in	Budapest.		
“The	Advocate's	Gateway	toolkits	featured	at	a	3	day	'Train	the	Trainers'	event	hosted	by	
the	Mental	Disability	Advocacy	Centre	at	DLA	Piper,	in	Budapest,	Hungary.	The	training,	
part	of	an	EU	wide	project	on	innovating	European	Lawyers	to	Advance	the	Rights	of	
Children	with	Disabilities,	was	attended	by	participants	from	across	the	EU,	including	
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lawyers	and	NGOs	and	Human	Rights	organisations.”	-	see	
http://www.theadvocatesgateway.org/news,	accessed	14	April	2017.	
Australia		
In	2016	in	New	South	Wales	I	conducted	a	wide-ranging	awareness	raising	programme	of	
professional	development,	including	sharing	knowledge	about	The	Advocate’s	Gateway,	
for	police	officers,	family	social	workers,	intermediaries,	lawyers	and	judges.	Since	then,	
the	feedback	from	the	Department	of	Justice	(New	South	Wales)	has	been	very	positive.		
In	New	South	Wales	(NSW)	TAG	has	been	of	immense	value	in	the	development	and	
implementation	of	the	recent	Child	Sexual	Offences	Evidence	Pilot.	The	pilot	commenced	
on	31st	of	March	this	year	and	will	run	for	three	years.	It	is	currently	in	two	District	
Courts,	Sydney	(Downing	Centre)	and	Newcastle.		
Professor	Penny	Cooper	(Chair	of	The	Advocate’s	Gateway)	was	requested	by	the	NSW	
Government	earlier	in	this	year	to	develop	and	deliver	training	for	witness	intermediaries	
and	author	a	procedural	guidance	manual	for	them.	There	are	currently	52	witness	
intermediaries	in	the	NSW	database.	The	team	at	Victims	Services	match	referrals	from	
Police	and	Courts	with	appropriately	skilled	intermediaries.	They	also	receive	referrals	
from	four	Child	Abuse	Squad	(Police)	locations	across	Sydney	and	Newcastle.	
Since	31st	of	March,	142	referrals	have	been	received	to	Victims	Services	from	Police,	and	
they	have	been	able	to	match	87%	of	these	with	witness	intermediaries.	Due	to	the	
nature	of	the	investigation	process,	there	are	occasions	where	Police	are	required	to	
interview	within	three	hours	of	a	report	being	made;	the	majority	of	those	that	Victims	
Services	fail	to	match	are	due	to	the	urgency	of	the	interview	and	difficulty	getting	an	
Intermediary	out	in	time.	As	a	result,	TAG	resources,	and	in	particular	the	toolkits,	have	
been	invaluable	and	have	been	used	extensively.	This	has	been	the	case	with	witness	
intermediaries	and	the	legal	fraternity	and	other	project	stakeholders.	
In	the	very	first	pre-recorded	hearing	with	a	witness	intermediary,	the	Judge	
recommended	Defence	Counsel	visit	the	TAG	website	and	peruse	the	resources,	
particularly	the	training	video	'A	Question	of	Practice'.	
Victims	Services	at	the	New	South	Wales	Department	of	Justice	said;	’TAG	is	a	brilliant	
resource	for	any	jurisdiction	seeking	to	improve	the	justice	process	for	vulnerable	
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witnesses.’	-	Available	at	http://www.theadvocatesgateway.org/news,	Accessed	14	April	
2017.		
	
